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ACEQUIA MADRE de SANTA FE

(Community Acequia Association)

922 Acequia Madre, Santa Fe, New Mexico 87505
(505) 983-3546 Fax: (505) 986-0877

The Acequia Madre was already providing irrigation water for the people of Santa Fe when
the Pilgrims set foot on Plymouth Rock in 1620. The priority date established by the State
Engineer’s Office for the Acequia Madre is “time immemorial and prior to 1680”, giving
the Acequia Madre first use of water in the Santa Fe river. The Acequia Madre de Santa Fe
is a community acequia association organized under the laws and traditions of colonial
Spain and the laws of the state of New Mexico, to serve its water users from its beginning
near Cristo Rey church to its ending just past Agua Fria school. Community acequia
associations have the standing of political subdivisions in New Mexico. Water right
holders (parciantes) elect four commissioners (comisionados) and a mayordome to tun the
acequia. In these times of urbanization and development of Santa Fe this is no small task,
when you consider that this ancient acequia system is over seven miles long!

MUCHAS G RACIAS

Acequia Madre de Santa Fe

“For your tireless efforts to preserve and educate the
public about the historic Acequia Madre systemn of
Santa Fe”.

PROMULGADA EN EL AVUINTAMIENTO, EL
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ACEQUIA MADRE

Phillip Bové

Commissioner
What you are looking at is the Acequia Madre.

When the Pilgrims set foot on Plymouth Rock in 1620 the Acequia Madre had been delivering
irrigation water to the people of Santa Fe for at least 10 years. The acequias were the first order
of business to be put into operation to provide both domestic and irrigation water when

settlements were established.

What is an acequia? Acequias are manmade irrigation ditches. They pre-date the Moorish
period of Middle Ages Spain and probably date back to Roman times. The word acequia is
derived from the Arabic as-sagiyah meaning “irrigation canal” or “deliverer of water” The
traditional irrigation methods established here were basically the same as were employed in
Spain and were regulated by the same royal ordinances. They are essentially the same today.
Many of the water laws of New Mexico are based directly on these Spanish colonial ordinances.

Acequia Madre translates to “Mother Ditch”. The Acequia Madre serves many lateral ditches,
which in turn serve the individual tracts of land directly or through intermediate laterals. The
systems have been likened to the blood distribution system in our own bodies, with the Acequia
Madre being an artery and the laterals (sangrias (“blood letting™) being veins and capillaries.

The Acequia Madre has been in continuous use for at least 387 years. This is a working acequia
delivering irrigation water to the water right holding members of the association. There is
speculation that since the site of the city was built upon older Pueblo sites that the Acequia
Madre could have been in existence to some degree even before the Spanish arrived between
1607 and 1610. The priority date established by the State Engineer’s Office for the Acequia
Madre is “time immemorial and prior to 1680”.

Acequias are governed by ancient Spanish water law. The Acequia Associations are one of the
oldest forms of democratic government. The voting power of each member is based on the
number of acres of land owned that have water rights. Each member of this association gets one
vote for each acre, or part there of, with water rights. The water right holders (parciantes) elect
officers from among themselves. On the Acequia Madre there are four commissioners



(comisionados) and a mayordomo (most other associations have three commissioners and a
mayordomo). The mayordomo is like an executive officer, with responsibilities for the day to
day operation of the ditch, which includes collection of assessments, distribution and scheduling
of the water, supervising the cleaning and maintenance of the ditch system. The commissioners
are like a board of directors. They establish policy for the ditch and direct the mayordomos
activities. The commissioners establish the amount of assessment needed each year to pay for
the maintenance of the ditch. The assessment can be paid for by providing labor or in cash

payment in lieu of labor. The officers can receive salaries, although they don’t on this acequia.

Acequia associations are political subdivisions in the state of New Mexico with powers to make
assessments (a form of tax based on water rights), condemnation, and to sue or be sued. The

association has equal standing with municipal governments.

The Acequia Madre has over seven miles of main ditch and laterals in its system, and irrigates
over 18 acres of land. The Acequia begins just east of the Alameda bridge over the Santa Fe
river at the intersection with Canyon Road and continues through the city for six miles to the
village of Agua Fria. In these times of urbanization and development of Santa Fe it is no small
task to maintain and operate this ancient irrigation system.

The Acequia Madre has been formally recognized as follows:

New Mexico Register of Cultural Properties (from headgate to Garcia street). September
29, 1972.

National Register of Historic Places (from headgate to Garcia street). July 23, 1973.
Historic Santa Fe Foundation (entire ditch and its laterals). March 1, 1989.
New Mexico Heritage Preservation Award. May 15, 1992.

City of Santa Fe Historic Landmark (entire ditch and its laterals). January 10, 1996.

The Acequia Madre is one of the last pieces of Santa Fe that has remained unchanged. It is
indeed one of the cities most beloved landmarks.

Any questions?



Phillip J. Bové July 28, 1995 (Updated 9/12/18)
Commissioner, Acequia Madre
Vice-President, Association of Santa Fe Acequias

The Thaw report has on its cover a copy of the 1768 map made by Joseph de Urrutia
which shows the Acequia de Muralla and the Acequia Madre. This is appropriate,
because acequias were the first “water companies” in the city. When the Spaniards
arrived in 1610 and decided to establish a settlement one of the first priorities was to dig
acequias for distributing water. Acequias have provided water to their users for over 400

years in Santa Fe. The Acequia Madre has been in continual use since at least 1610.

In 1907 the state legislature created the State Engineer’s office and mandated him to
survey and have all water rights adjudicated in the state of New Mexico.

In 1914 and in 1919 when hydrographic surveys were completed for the Santa Fe River
system, there were 40 acequias listed totalling over 1300 irrigated acres located on about
780 tracts of land that were field surveyed and mapped.

After the latest hydrographic survey was completed in 1977 there were only four major

acequias remaining in operation:

ACEQUIA MADRE, with a priority date of time immemorial and prior to 1680. Because
of its age the Acequia Madre is also protected by the Ancient Acequias Law which
prohibits any change to the course of any acequia that was in use prior to July 20, 1851.

It also listed on the National Historic Register, and has been plaqued as worthy of
preservation by the Historic Santa Fe Foundation.

ACEQUIA de MURALLA with a priority date of prior to 1766, but after 1680.
ACEQUIA CERRO GORDO with a priority date of prior to 1877, but after 1766.
ACEQUIA del LLANO with a priority date of prior to 1907, but after 1877.

These four acequias and several other water users who divert directly from the river

represent over 42 acres of irrigated land in about 70 parcels. The total off farm diversion-



requirement is over 238 acre feet or in excess of 77 million gallons of water. This
number is not expected to get smaller with the final adjudication of rights, but probably
will increase somewhat. The irrigation season begins in April and ends in October. On
any one day during this time the release demand to the acequias could be about 500,000
to 600,000 gallons of water. Of course, releases are not called for when there is run off,
sufficient water in the river, or when there has been recent good rains. The quantity of
water that could be released to the acequias must be considered in managing the city
water supply. The calls for water releases will coenside with high water usage, when the
system is already strained.

Chapter 72 article 2 of the New Mexico Statutes relate to ditches and acequias in many
matters concerning the management and operation of ditches. Community acequia
associations are political subdivisions in the state of New Mexico. Associations are
operated in the same manner and by the same laws as they were in 17th century Spain.
We enjoy a good relationship with the city and are called upon to review various plans
presented by developers and individuals who’s property the acequia crosses or is adjacent
to. The city planners will not let a project go forward without our approval in matters
concerning the ditch. The city helps the Acequia Madre with maintenance because we
also carry storm water, although we are trying to get out of the storm water business.
Storm water causes scouring and deepening, which makes the ditch less efficient.

The first impoundment of river water for the municipal system was when Stone Dam was
built in 1880-1881, prior to this water was provided by acequias, wells or was taken
directly from the river.

Two Mile Dam was completed in 1894.

Granite Point Dam was built in 1926.

Nichols Dam was completed in 1943.

Granite Point Dam was expanded from 561 acre feet to 2908 acre feet in 1947 which
increased the total storage capacity for all three dams to 4131 acre feet, an increase of

over 250%. The name was also changed to McClure Dam at the same time. With this
large addition to the storage capacity of the water company the year ‘round flow of the



river was essentially stopped. The only water the acequias received on a regular basis

was either high run-off from spring snow melt or seepage from Two Mile Reservoir.

On January 21, 1975 Santa Fe District Court issued an order in cause no. 43347, directing
the State Engineer to make a hydrographic survey of all claims to the use of waters of the
Santa Fe River Stream System. This cause is commonly know as Anaya vs PNM.
Volume I covers the river from the Rio Grande to the Santa Fe airport, volume II covers
from the airport to the headwaters of the Santa Fe River. We are all involved in the
volume II of the survey which was published in 1978. This study is the basis of the Santa
Fe River adjudication which is still ongoing.

In 1990 the Acequia Cerro Gordo and the Acequia Madre went to court and asked for
interim relief because the adjudication had gone on for 15 years and there was no end in
sight. On June 22, 1990 the court found for the acequias, saying that the acequias indeed
had prior rights and surely would prevail in the final adjudication. A stipulated operating
agreement between the acequias and PNM was reached in 1991 under which we have

operated ever since.

Two Mile Reservoir was taken out of service In 1992 and was breached in 1994, This

change will force the acequias to call for scheduled releases on a more regular basis.

Since the late seventies there has been little change in the number of users on the ditches.
The remaining users are dedicated people who know and appreciate their rights. The
acequias are aware of the rising value of water rights but have so far been able to resist
the temptation of selling the rights for the high dollar amounts offered. Acequias are
hopeful that in the near future the legislature will enact some kind of water right trust for

acequias.

The acequias are concerned with water conservation for both themselves and the city in
general. We believe that the city must create conservation programs and encourage the
public to not waste water. The Acequia Madre has replaced its centuries old methods of
turning the water from the river with clay, rocks and pine bows to steel water gates which
have increased the efficiency of the diversion works at least two fold if not more. Steel
gates have been installed at three locations to allow for efficient diversion of water to
laterals or to continue the flow on down the ditch to Agua Fria or to return excess water

to the river. The Acequia del LLano has installed plastic pipe along much of its route



making it much more efficient. There is no excess water during scheduled releases from
the water company. All water is applied to the users lands. During the runoff, when we
have one, the water running down the Acequia Madre helps recharge the aquifer by
enlarging the area covered. The Acequia Madre has helped slow down the drop of the
water table in the Agua Fria village area. Each ditch has a method of returning water to
the river, instead of letting the water be wasted in a slough, again let me emphasize that
the acequias do not return scheduled release water to the river. All scheduled release

water is used.



Today, as we speak about the Railyard Park, it evokes a lot
of wonderful memories about growing up in Santa Fe. It
was my good fortune to be born on Acequia Madre, on a
corner lot where I have indulged a lifelong pastime of
observing the clouds, mountains, the ever-changing
landscape, peoples’ pets, assorted wildlife and every
description of Human Being. Some famous, some infamous
some just members of the crowd, but all actively mmvolved
in a real thing called Life. In my mind, it is an exciting
parade. I have not traveled worldwide, but I feel a large
part of the world has visited me.

As a child, when we visited relatives on Montoya Circle,
we crossed the Santa Fe River. We referred to that side of
Santa Fe as “la otra banda”. When visiting Aunts on Irvine
St. or Agua Fria we crossed the railroad tracks, which was
part of Manhattan Avenue. There we could see the Gross-
Kelly building. Every Saturday morning from the time my
brother and I could write, we phoned in a grocery order to
Gross-Kelly for Don Samuels store. For this we each
earned a dime. Best money I ever earned since I could
spend all ten pennies!

The Railyard has been with us a long time, but today I want
to speak about something that has been part of this property
even before the rails or the buildings. I want to remind you
that there is a very precious landmark running through the
south side of this land, the Acequia Madre. The portion of
the Acequia that runs through the railyard is often referred
to as Acequia de los Pinos. This was a lateral off of the
Acequia Madre. As the ditch evolved and for the protection
of all six miles, it is now simply the Acequia Madre. There



were smaller laterals branching off, irrigating what was
then farmland and orchards. Some of these small acequias
connected to the Agua Fria Ditch.

The Acequia Madre shows up on the 1768 map made by
Joseph de Urrutia. When the Spaniards arrived in 1610 and
decided to establish a settlement, one of the first priorities
was to dig acequias for distributing water. Acequias have
provided water to their users for over 300 years in Santa Fe.
The Acequia Madre has been in continual use since at least
1610. The State Engineers office has given this ditch a
priority date of time immemorial and prior to 1630.
Because of its age, the Acequia Madre is protected by the
Ancient Acequias Law that prohibits any change to the
course of any ditch that was in use prior to July 20, 1851.
The Acequia Madre is one of the three oldest ditches in the
United States and is listed on the National Historic
Register, the State Register of Cultural Properties, it has
been plaqued as worthy of preservation by the Historic
Santa Fe Foundation and this past January the City of Santa
Fe designated all of the Acequia as a Local Landmark.

Twenty-Two water rights holders make up the membership
of the Acequia Madre Ditch Association. Community
acequia associations are political subdivisions in the State
of New Mexico. These associations are operated in the
same manner and by the same laws as they were in 17th
century Spain. Headed by a duly elected Mayordomo and
four Commissioners. We enjoy a good relationship with the
City and are called upon to review various plans presented
by developers and individuals whose property the acequia
crosses or is adjacent to. The city planners will not let a



project go forward without our approval in matters
concerning the ditch. The City helps the Acequia Madre
with maintenance because we also carry storm water,
although we are trying to get out of the storm water
business. The ditch association has the added
responsibility of educating the public about its purpose. In
particular, that it is not an arroyo, French drain, open sewer
or just a “museum piece”.

Yes, I love the Acequia. I have a real affinity for it. To me,
it is a living, breathing companion that has always been
part of my life. I believe that before and during the time
that this community was being established, and as the City
grew, the Acequia true to its name “Madre” helped feed
and nurture all its people. Even today just a walk along
side the ditch will soothe you.

I have always quietly felt sorry for people who did not have
an acequia or small stream to play in as children. There was
always lively movement surrounding the ditch while I was
growing up. The neighborhood kids would clean up glass
and sharp rocks in anticipation of St. John the Baptist’s
Feast day on June 24th. For that was the day we played in
the ditch with our Parent’s permission. Of course we were
in it whenever we thought they weren’t looking. With the
help of crudely made dams we waded in ankle deep water
after wetting the top of our heads (old wives tale for
balancing our body heat?). A lot of water for children that
mostly could not swim. In those days right before the
Spring run-off the state penitentiary trustees cleaned the
ditch. Even though we could see the rifles in the guards
hands, we would sneak tortillas to the prisoners through the
boxelder and pussy willows growing along the acequias’



banks. We loved hearing the story of the time the
“revenooers” caught up with one of our neighbors stills.
That day the Acequia ran with Moonshine. The real job of
the ditch, however, was to provide irrigation water. Just
think, Asparagus and Rhubarb on Don Miguel Street,
Cantaloupes, Watermelons, Corn in Agua Fria. Don’t you
wish you could go back? Did you know that the Acequia
water helped an apple tree along its edge grow so large, it
was at one time listed as the largest apple tree in North
America by the Department of Agriculture? The apple tree
s still growing.

Now it 1s time to take care of our Mother. I visualize the
Railyard as an opportunity to honor the Acequia Madre
with a park for all to enjoy and learn about her history.
How marvelous it would be to free her from the culverts
left over from old businesses that used to front Cerrillos
Road. To see her banks cleaned and lined with limestone.
Let her stay small, unpolluted and safe for kids to wiggle
their toes in and splash the top of their heads. Let the
children enjoy the water on its way to do big things like
recharging the aquifer or important things like growing
pumpkins. Let them inherit a love for the Acequia so that
they will take care of it for the next 400 years.



August 9, 1999

A STUDY IN PERSEVERANCE
or
“THE ACEQUIA MADRE HAS MORE POWER THAN THE PRESIDENT OF
THE UNITED STATES” (Ignacio Moya, Mayordomo, 1961-1982)

She waits in the place we have prepared for her with optimism and hope that she may
once again nourish us, refresh us, babble love stories to us. Despite the rejections she has
suffered through some ignorance and disrespect she stands ready to deliver all that we
need for our comfort. Some toss garbage at her, hit her with their cars and try to drown
her with fast running mud and rock filled torrents. Others clean her, patch her sides,
comb her grassy hair so that she may rest and be ready for the next assault. How long
can she hold out? So far it’s been nearly 400 years. This is how the Acequia Madre has

taught us patience and perseverance.

The priority date for the Acequia Madre is “time immemorial and prior to 16807
Because of its age, the Acequia Madre is protected by the Ancient Acequias Law that
prohibits any change to the course of any acequia that was in use prior to July 20, 1851.
Some of the honors bestowed on this beloved ditch in the last thirty years are:

The New Mexico State Register of Cultural Properties (1970)

The National Register of Historic Places (1973)

“Worthy of Preservation” Plaque by the Historic Santa Fe Foundation (1989)
State of New Mexico Heritage Preservation Award (1992)

and as a City of Santa Fe Historic Landmark (1996) =

But as some praise her, others will exploit her. We must keep steadfastly to our course of
protecting the Acequia through over six miles of urban development. Not a week goes by
that we are not meeting with city staff or developers working out details concerning the
acequia in future projects or trying to correct damage done by the unscrupulous or city
trespass of various types. Our most serious maintenance nightmare continues to be the
amount of storm water the system has been subjected to carry due to poor drainage
planning by the City. "



We can roll up our sleeves and fix most obstructions to our delivery of water, but what
happens when the very irrigation water is threatened? The first impoundment of river
water was when Stone Dam was built in 1880-1881. The effects of this dam were felt by
the downstream users almost instantly. During the drought of 1884-1885, Fransisco
Gonzales y Chaves and Albino Ortega, Mayordomo of the Acequia Analco, an ancient
lateral off of the Acequia Madre, caused water to be released into the Santa Fe River
from these works and into the acequias by order of Justice of the Peace Eustaquio Padilla.
Later the Justice of the Peace was prohibited from issuing orders against the Santa Fe
Water and Improvement Company by an Absolute Writ of Prohibition issued by the
Chief Justice of the Supreme Court of the Territory of New Mexico in 1886. This may
have been the first indication that the water plan, if any, had not taken into consideration

the existing water rights of down stream users.

Stone Dam was replaced by Two Mile Dam in 1894. Less water left for the acequias.
Granite Point Dam was completed in 1926. Left even less water for the acequias.
Nichols Dam, 1943. A trickle of water, maybe in spring.

In 1947, Granite Point Dam was renamed McClure Dam and the total storage capacity for
all three Dams was raised to 4121 acre feet, an increase of over 250%. With this large
addition to the storage capacity of the water company, the year ’round flow of the river
was essentially stopped. There was no provision for keeping at least a minimum flow in
the river for down stream users with prior rights. There is little or no record of public
input on any of the dams thiat have been built on the Santa Fe River except through legal

action, and this was generally after the fact.

In the years between 1948 and 1990 numerous calls were made on the Public Service
Company of New Mexico (PNM) and later to the Sangre de Cristo Water Co, to release
water to the Acequia Madre, but to no avail. PNM held the position that they had
acquired all Santa Fe Acequias water rights under their permit from the State Engineer.

In 1975, the Santa Fe District Court issued an order directing the State Engineer to make
a hydrographic survey of all claims to the use of waters of the Santa Fe River Stream
System. This is commonly known as Anaya vs. PNM. This study is the basis of the
Santa Fe River adjudication that is still ongoing. Offers of judgement were made to over
20 of the remaining users on the Acequia Madre. PNM still refused to recognize those

2



rights and would not release water. This is when having already learned about
persistence the Acequia would now start teaching us about litigation.

In 1989 the director of Sangre de Cristo water company called a meeting of the Santa Fe
acequias and informed us that they were going to make application to the State Engineer
for a permit to allow them to divert spring run off directly from the river into the water
distribution system when the reservoirs were full. He graciously told us that they would
leave a minimum of 3 cubic feet per second (cfs) in the river for down stream users,
inadvertently recognizing the rights of others. We protested, everybody protested. The
State Engineer denied the application in February, 1990.

The following month:

In March, 1990 the Acequia Cerro Gordo and the Acequia Madre went to court and asked
for interim relief because the adjudication had gone on for 15 years and there was no end
in sight. On June 22, 1990 the court found for the acequias, saying that the acequias
indeed had prior rights and surely would prevail in the final adjudication. The following
are excerpts from Judge Art Encinias' court statements where he eloquently articulates

our concerns today for our culture, customs, and traditions we cannot bear to lose.

And I quote:

“As our state Constitution recognizes, water is a public resource and treated by our law
very differently from ordinary property rights. In my view, a water right, if lost by
abandonment or forfeiture, returns to the public; there is no statutory scheme of basic
logic to allow a public resource to pass to another party by prescription. The so-called
equitable defenses are not, in my view, available to PNM because PNM enters into the

action with unclean hands.”

“Since at least 1946, PNM has arrogated to itself an “expanding” right — heretofore
unknown in the law — in all of the surface waters of the Santa Fe River, effectively
muscling out all down stream users. This conduct is based on a contrived “grant” of a

“paramount” right in an ancient document which says nothing of the kind.”

“Luckily, water rights are hardier than PNM imagines and it is plain to me that the
members of the Acequia have easily established their entitlement to the water they claim




“More disturbing are the social questions raised by this dispute. The urbanized nature of
Santa Fe, the virtual disappearance of commercial agriculture in the area and the rise of
public utilities as the most common source of water tends to trivialize important water
rights. I understand that these rights may, in PNM’s eyes, amount to little more than
museum pieces or curious anachronisms but reports of the death of the acequias in Santa

Fe are greatly exaggerated — as the State Engineer has recognized.”

And finally he said:

“I believe that the preservation of these water rights is important to the vitality of a
culture over three centuries old. The people, the land and the water are intricately bound
together and will be until Santa Fe is entirely paved over. It is this culture which is our
greatest pride and not without considerable value, though not measurable directly in
dollars.”

This decision was upheld through two appeals and at a total cost of $52,000.00 in legal
fees. A stipulated operating agreement, for the delivery of irrigation water, between the
acequias and PNM was reached in 1991.

In 1996 the City of Santa Fe entered into a Partial Final Inter Se Decree that confirmed
and adjudicated that the acequias were senior in priority to water rights of the City.

Almost all of the problems of the Acequia Madre could have been avoided if there had
been planning that actively involved the acequia. Even during the times of private
ownership of the water system the City could have been more proactive in making sure
that down stream users with prior rights were being recognized. The franchise stated that
the water rights of others were not to be infringed. Public welfare may not be served as

well when the water utility is in the hands of a for profit company.

Planning of many types would have made the Acequia Madre’s situation much easier.
Storm water management certainly is part of the big picture in a regional water plan as is
wastewater planning. Master plans will affect the regional water plan and vice versa. Of
course none of this planning is worth the paper its printed on unless the plans are properly

implemented.

The planning process must require that the rights, customs and traditions of others be
respected and appreciated. Failure to do these things will ultimately result in the failure
of the regional water plan.



State of Neto FRexico
Hirst Pudicial Bistrict

POST OFFICE BOX 2268
ART ENCINJAS SANTA FE N.M. 387501
DISTRICT JUDGE AREA CODE 505

TELEPHONE 827-505%

June 22, 1990

Walter Melendres, Esq.
PO.Box 2307
Santa Fe, New Mexico §7501

Benjamin Phillips, Esq.
PO. Box 787
Santa Fe, New Mexico §7501

Charlotte B. Crossland, Esq.
Bataan Memorial Building - *101
Santa Fe, New Mexico §7501

Re: Henry Anaya,etal V. PRNM, et al.
SF 43,347
Dear Counsel:

Thank you for your presentations in this matter.

In my view, PNM's claim of a -paramount” right is not tenable. Viewed as a
deed, the 1830 grant does not convey water rights to PNM; in fact, it
doesn't even use the words. The document is plainly a grant of a franchise
to PNM to collect, store and deliver water put does not grant to PNM the
rights to the water itself.




Anaya v.PNM -- 2

As our state Constitution recognizes, water is a public resource and treated
by our law very differently from ordinary property rights. Inmy view,a
water right, if lost by abandonment or forfeiture, returns to the public;
there is no statutory scheme or basis logic to allowa public resource to
pass to another by prescription. The other so-called equitable defenses are
not, in my view, available to PNM because PNM enters the action with
unclean hands.

Since at least 1946, PNM has arrogated to itself an "expanding” right --
heretofore unknown in the faw -- in all of the surface waters of the Santa
Fe River, effectively muscling out all downstream users. This conduct is
based on a contrived "grant” of a "paramount” right in an ancient document
which says nothing of the kind.

Luckily, water rights are nardier than PNM imagines and it is plain to me

that the members of the Acequia have easily established their entitlement

to the water they claim -- at least for the purposes of this hearing --and |
think it likely they will ultimately prevail in this action.

More disturbing are the social questions raised by this dispute. The
urbanized nature of Santa Fe, the virtual disappearance of commercial
agriculture in the area and the rise of public utilities as the most common
source of water tends to trivialize important water rights. I understand
that these rights may, in PNM's eyes, amount to little more than rauseum
pieces of curious anachronismis but the reports of the death of the acequias
in Santa Fe are greatly exaggerated -- as the State Engineer has recognized.

[ believe that the preservation of these water rights is important to the
vitality of a culture over three centuries old. The people, the land and the
water are intricably bound together and will be untit Santa Fe is entirely
paved over. Itis this culture which is our greatest pride and not without
considerable value, though not measurable directly in doliars.

If is a mistake to believe that this is a purely-economic dispute; in many
ways, this controversy pits cultural values against economic values. ¥hile
1 do not maintain that cuitural values should always prevail, I refuse to
believe that they are worth nothing.




Anaya v.PNM -- 3

The reason that the questions are disturbing is that the uses to which the
water are now put are a far ¢ry from the uses contemplated when the
acequias were first established -- as a means to assure water for survival
purposes. Swimming pools and sculpture gardens hardly meet that
criteria. But other users now use the water and plan to use the water to
continue the tradition of the acequias -- the irrigation of gardens and
orchards and pastures.

I believe that the naked legal right to water, unaffected by the uses to
which the water is put [with the caveat that they be benef iciat), is
sufficient to entitle the members of the Acequias to the relief they request.
But I also find that the uses proposed for the water are, in fact, beneficial
even where solely aesthetic.

It is, therefore, my intention to issue an order compelling PNM to release
66.12 and 8 acre fect of water, respectively, to the Acequia Madre and
Cerro Gordo Acequia from the streamflow of the Santa Fe River. Because I
am concerned that the acequias be serviceable, the order should also
include an appointment of the State Engineer to inspect the acequia and
certify that they can receive and deliver water before any water is
released.

As PNM requests, I am agreeable to an order which provides for
interlocutory appeal of at least three questions which are identified in the
attached Decision of the Court.

1 direct counsel for the Acequias to prepare an order for injunctive relieve
in conformity with the present decision of the court and secure from the
court’s calendaring secretary a date and time for its presentment. Mr.
Phillips, please provide a copy of the proposed order to Mr. Melendres and
Ms. Crossland along with at least 7 days notice of the date of presentment
and, on that date, present it. Objections, if any, to the form of the order
shall be in writing and filed with the Clerk of the Court not less than 1
working day before the date set for presentment. If there are no
objections to the order, it may simply be submitted to the court without
formality. ‘

Very truly yours,

ﬁ‘Z 7 5 ;'(6 s /A’S'
T ENCINIAS

District Judge

enclosure:'Decision of the Court




IN THE FIRST JUDICIAL DISTRICT COURT
STATE OF NEW MEXICO
COUNTY OF SANTA FE

NO. SF 43,347
HENRY ANATA, etal,

Plaintiffs,
vs.

PUBLIC SERVICE COMPANY, et al,,
Defendants.

DECISION OF THE COURT
AND
FINDINGS OF FACT and CONCLUSIONS OF LAW

FIRDINRGS OF FACT and CONLLUSIURS VT O T
THIS MATTER came before the court on June 18 and 19, 1990 upon
the court's order to Public Service Company of New Mexzico (PNM) to show
cause why they should not be enjoined from withholding water from the
members of the Acequia Madre Acequia Association and the Cerro Gordo
Acequia Association (Acequias), pending finat adjudication in this matter.
PNM appeared by counsel, Walter Melendres; the Acequias appeared by
counsel, Benjamin Phillips; the State Engineer appeared by counsel, G
Crossland; the City of Santa Fe appeared briefly by counsel, Peter M
Shoenfeld, to affirm a supuiauon between PNM and t.he Clty to the effect
that the City's claimed rights to water would not be an 1ssue in the present
proceeding.
THEREAFTER, evidence and arguments were received by the court,
upon which the court determines the motion in favor of the Acequias and
upon which the court issues the following Findings of Fact and Conclusions

of Law:
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Findings of Fact

1. PNM is a public utility company which, through its operating
division [Sangre De Cristo Water Company), provides water and related
services to the City of Santa Fe.

2. The Acequias are associations, eaéh representing members holding
claimed water rights pending final adjudication in this lawsuit.

3. The association members claim water rights to the surface waters of
the Santa Fe River by right of prior appropriation, arising before 1907 and
existing since time immemorial or at least since 1680. In sum, the Acequia
Madre Association members claim 66.12 acre feet annually; in sum, the
Cerro Gordo Association members claim 8 acre feet annually.

5. The State Engineer, in its 1977 Hydrographic Survey, recommended
and, in some cases, offered judgment in resolution of the claimed water
rights consistent with the claims of the association members.

6. In March 1990, the Acequias filed their motion to show cause why
PNM should not be compelled to release water from its works on the Santa
Fe River sufficient to satisfy the water rights of the members and the order
was issued. ‘

7. At hearing, PNM asserted a “paramount” right to all the waters of
the Santa Fe River Basin based upon an 1880 grant or franchise from the
Santa Fe County Board of Commissioners [the City of Santa not yet formally
incorporated|.

8. The 1880 document clearly grants to PNM's predecessor the right to
collect, store and deliver water to the citizens of Santa Fe; the 1880
document conveys no water rights to PNM's predecessor and there was no
evidence at the hearing that the Santa Fe County Board of Commissioners
possessed water rights to convey.
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9. In 1912, the New Mexico Constitution recognized that the state’s
waters are a public resource and further recognized all water rights
acquired through prior appropriation before 1907.

10. The water rights of the association members are fully ripened
water rights legitimately acquired through prior appropriation before 1907
and since time immemorial or at least since 1680.

11. After 1880, PNM's predecessor constructed several dams to coltect
and store the surface waters of the Santa Fe River. All water not collected
in the dams was released into the Santa Fe River and, eventually, reached
the water users downstream.

12 In 1946, PNM completed its most recent dam which, except for
occasionally high flows, captured all the flow of the Santa Fe River. After
1946, the only water which reached the water users downstream was the
result of seepage, spills from overflow or accidental spills from the dams.

13. As to the Cerro Gordo Acequia, it has continuously received
approximately 30 acre feet of water annually due to continual [but not
constant] seepage from PNM's dams. |

14. Asto the Acequia Madre, it has received sporadic water until 1987
when no water at all has reached the users.

15, Until 1990, the members of the Acequias were unaware that PNM
claimed a “paramount” right to all the surface waters of the Santa Fe River.

16. By 1971, the members of the Acequias were aware that PNM's
practice was to annually impound all of the surface waters of the Santa Fe

River and release none to the downstream users, except to the Acequia Del

Liano.

o~
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17. Apparently, in 1946, PNM had damaged the Acequia Del Liano’s
diversion works and, in reparation, agreed to release water to that Acquia
as the water was available.

18. In the 70's and 80's, both of the Acequias made requests, formal
or informal, to PNM to release water; all requests were denied.

19. At hearing, the members of the Cerro Gordo Acequia association
showed that the available water was used to irrigate flower gardens,
vegetable gardens, fruit trees and other trees and, in one instance, to fill a
water reservoir also used as a swimming pool.

- 20. If water were made available, the members of the Cerro Gordo
Acequia association would use it in the same manner.

21. At hearing, the members of the Acequia Madre Association
showed that when water was available, it was used to irrigate flower
gardens, lawns, vegetable gardens, fruit and ornamental t.rees.and, asto
onie member, to irrigate pasture for feeding cattle.

22 1f water were made available, the members of the Acequia Madre
Association would use it in the same manner.

23, The use of water to irrigate flower gardens, lawns, vegetable
gardens, fruit and ornamental trees and pasture for feeding cattle are
beneficial uses of water. -

24 Most members of the Acequias, excébtﬂ Herman Montoya, have
access to municipal water or domestic wellé; Montoya has ne city water and
his domestic wells are not sufficient for the purpose of irrigating pasture.

25. Since 1914, when the first Hydrographic Survey was undertaken,
the City of Santa Fe has experienced growth in population and the nature of
the population is highly urbanized.

S, f
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26. With respect to the Cerro Gordo Acequia, all but the upper part of
the ditch has fallen into disrepair or has been obliterated by human
construction; the upper portion has been regularly maintained for 20 years
or more and is capable of serving only the present members of the
association.

27. With respect to the Acequia Madre, it is discernible for about 5.7
miles or until it reaches the lands of Herman Montoya; except for the
upper part and some sections along its length, itisin disrep‘air and/or
obstructed at several points; the upper part has been regulariy maintained
for 20 years or more.

28. With respect to the Acequia Madre and its laterals, they could be
made serviceable along the entire length within a matter of days with
some expenditures of time, labor and money which would be borne by the
members of the Association.

29. If PNM were compelled to release the water claimed by the
members, it would be required to replace the water from alternative
sources [the Buckman or City Wells] at a cost of between $1187.50 and
$19,000; additionalty, PNM's reservoir of water would be reduced,
potentially reducing PNM's ability to serve the City's needs.

30. The present dams -- Two Mile, McClure and Nichols combined --
store approxzimately 3800 acre feet of surface water; PNM also presently
produces about 7.5 million gailons of water daily from its wells.

31. Historically, the City's demands for water have peaked at
approgimately 19 million gallons of water daily (during the summer
months), requiring PNM to retrieve about 2500 acre feet of water from its

G
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reservoirs to meet that need, leaving an average balance in an average
year of about 1300 acre feet in the reservoirs.

32. The Acequias have incurred reasonable costs in pursuing the
motion. |

Conclusions of Law

1. The court has jurisdiction over the parties and over the subject
matter of the motion.

2.The A‘cequias have standing to maintain this action because they
represent the common interests of their members; it is not necessary that
the Acequias hold water rights in order to maintain this action nor is it
necessary that the water rights as to each individual tract be adjudicated
prior to the bringing or maintaining of this action on behalf of all the
individuals.

3. For the present purposes, the members of the Acequias have
proved their entitlement to water rights as they claimed.

4 Neither the 1880 grant from the Santa Fe Board of County
Commissioner nor any other agreement between the County or City and
PNM or its predecessors, conveys a right to PNM to the surface waters of
the Santa Fe River.

5. PNM has no authority to withinold any waters of the Santa Fe River
except to the extent of its claimed rights as declared to the State Engineer
and acknowledged by him, to wit: 5040 acre feet of water annually.

6. By denial of water to the downstream users [here, the Acequia
members), PNM has irreparably harmed them in the following ways:

a. the denial deprives themof a significant property right,
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protected by law and recognized by the state constitution;

b. the denial deprives them of the fruits of that right, namely
the ability to irrigate their lands every year; and

¢. the denial deprives them of the ability to enjoy the aesthetic
benefits of a practice, ancient in origin and fundamental to the cultural
history of Santa Fe.

7. While it may be possible to determine the tangible losses to the
members [loss in water, vegetables, pasture, etc ], there is no provision for
the payment of damages in this adjudication suit when one party has
improperly withheld water from another, in violation of water rights.

8. Because PNM annually produces water from its wells and storesin
its reservoirs adequate water to meet the needs of the City of Sénta Fe with
an average reserve of 1300 acre feet, they are not harmed if they are
required to release sufficient water from flow to meet the water rights of
the members of the Acequias.

9. The interest of the public in adequate water services is not affected
by the release of sufficient water from flow to meet the water rights of the
members of the Acequias.

10. The interest of the public does not only comprehend economic
values but cultural, historical and aesthetic values.

_11.1tis likely that the members of the Acequias will succeed in
establishing their water rights as prior and superior to that of PNM.

12. There is no statutory scheme for the loss of water rights by
prescription as there is for other property rights and there is no similar
indication in our case law. In any event, no clear and convincing evidence
was presented to establish PNM's prescriptive right to the water rights of

the members of the Acequias.
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13. Under the statutory scheme, water is a public resource to be used
in the public interest; it would be antitheitical to this concept to allow PNM
to gain prescriptive rights to the water rights of the members of the
acequia and so the law requires forfeiture, if any, only into the state.

14. Given the nature of susface water rights, their dependency on
climatic conditions and the general availability of water {albeit
unintentional on the part of PNM) from 1946 to 1987, it was not
unreasonable for the Acequias to delay until the 70's to take some action,
informal or otherwise, to try to get PAM to release water.

15. The members of the Acequias have not lost their water rights by
reason of prescription, abandonmént, forfeiture, laches or estoppel.

16. The Acequias are entitled to an order enjoining PNM from
mt.nholdmg from the flow of the Santa Fe River any waters except 5040
acre feet per year and compelling them to release sufficient water to meet
the water rights of the members of the Acequias, provided that the annual
flow of the Santa Fe River is adequate and provided that the acequias are
fully serviceable.

17. The State Engineer should be appointed to inspect the acequias
and certify to the court that they are fully able to receive and deliver
water to the members of the Acequias.

18. The Acequias should be awarded their reasonable costs of suit.

19. The order in this matter should include provision for interlocutory

appeal of the following issues:
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a. Does the 1880 Grant to PNM's predecessor from the Santa Fe
County Board of Commissioners convey a "paramount” right to PNM to
all the surface waters of the Santa Fe River?

b. In determining this matter, is the trial court authorized to
consider cultural, historical or aesthetic values in balancing the
interests of the parties and in finding irreparable harm to the
Acequias?

¢. Under our law, may a water right obtained before 1907 by

~ prior appropriation be lost by its owner and gained by another by
prescription?
20. All proposed findings of fact and conclusions of law which are

inconsistent with the foregoing are herewith rejected.

ot Erverin®

ART ERCINIAS, District judge

%c:  Walter Melendres
Benjamin Phillips
Charlotte Crossland





